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OP1 NI ON

Franks. J.

In this action for damages for breach of |ease, the

Trial Judge awarded damages in the anpbunt of $25,000.00 and



def endant has appeal ed.

The issues raised by defendant essentially can be
distilled into one issue: did the Trial Court err in his
determ nati on of the danage award?

Plaintiff Roy Oakes owns |and and a building on
Sout h Cunberland Street in Mrristown Tennessee. The buil ding
was built in 1947-48 and Cakes ran a car deal ership at the
| ocation until 1989. At that time, he | eased the property to
Def endant Harry Lane N ssan, Inc. The |ease was for a term of
five years, at $1,500.00 rent per nonth.

The | ease agreenent included the follow ng terns:

4. Lessee shall maintain and keep in a good
state of repair both the interior and exterior
of the buildings upon the | eased prem ses.

7. Lessee agrees, upon the term nation of the
Lease, to return the said premses to the
Lessor in as good a condition as when Lessee

t ook possession, reasonable and ordi nary wear
and tear excepted.

8. This is a net-net |ease with Lessee payi ng
all taxes, insurance prem uns and expenses of
all mai ntenance and upkeep to maintain said
building in a good state of repair.

9. Default by the Lessee in the paynent of any
rental when due, failure to pay taxes in a
timely manner, or failure to keep the prem ses
i nsured as agreed herein and pay the preni ses,
therefore, or Lessee's failure to maintain and
keep the premises in a good state of repair
shal |, at the option of the Lessor, cause this
| ease to term nate and be of no further force
and effect, and the Lessor shall be entitled to
the i medi ate peaceful possession of the

prem sed, provided, however, Lessor shal

remain |iable for any and all nonetary paynents
t hen due under the terns of this Lease or to
becone due in the future, mtigated only to the
extent of the net proceeds of any nonies

recei ved by Lessor fromthird parties who shal
occupy the prenm ses under a rental agreenent
for the remaining termof this Lease.



Def endant occupi ed the | eased prem ses through 1991,

operating a Buick-O dsnobil e deal ership. At the end of 1991,
t he Bui ck-d dsnobile franchi se was noved across town to the
sanme building used for the Ni ssan franchise. Except for two
short subl ease agreenents and sone storage by defendant, the
bui | di ng was vacant for the renmai nder of the |ease term

There is much testinony as to the stark difference
in the condition of the property at the inception and at the
end of the |ease. W tnesses for plaintiff testified as to
t he wel | - mai nt ai ned and neat condition of the building before
the lease. This condition was credited in part to an overal
renovati on/redecoration 3-5 years before the | ease began.
Testinmony as to the condition of the property after the | ease
ended told of rugs marked with grease, the renoval of fixtures
fromthe restroons, an alarm system whi ch had been di smantl ed
and was beyond repair, the di sappearance of an awni ng, and
wat er damage to the tiles, the walls, the ceiling, and the
r oof .

Revi ew of damage awards by a trial court is de novo
acconpani ed by a presunption of the correctness of the
findings. T.R A P. 13(d); Leek v. Powell, 884 S.w2d 118, 120
(Tenn. App. 1994).

Def endant argues that the danages were not proven
Wi th reasonable certainty. He disputes the specificity of the
recei pts and argues that the Trial Court should have
consi dered depreciation of the property when cal cul ati ng
repl acenent costs. He further argues that plaintiff is not

entitled to recover because he had a duty to mtigate the



damage, which he allegedly knew was occurring.

Regarding the duty to mtigate, defendant argues
that when plaintiff noticed ceiling | eaks during a 1991 visit
to the property, he could have invoked Section N ne of the
| ease to take back possession of the property and m nimze the
damage and repair costs. Defendant clains that because
plaintiff instead | et the problemcontinue for several years,
he is not entitled to the higher cost of repair and
repl acenent that was required at the end of the |ease.

The standard for mtigation of damages is reasonabl e
care. Cunmins v. Brodie, 667 S.W2d 759, 766 (Tenn. App.
1983); also see Hailey v. Cunningham 654 S.W2d 392, 396
(Tenn. 1983). Here, the Trial Court found credible
plaintiff’s assertions that he had told several nenbers of
defendant’s staff on several occasions about the | eaks and the
need for repair. This finding is acconpanied by a presunption
of correctness which is not overcone by the testinony in the
record. The action of requesting the roof be repaired was
reasonabl e, considering that the other covenants of the |ease
were being followed and plaintiff could fairly assune that
def endant woul d correct the problem G ven these efforts by
plaintiff and taking into consideration that the Trial Court
di d acknow edge that the duty to mtigate was a factor in his
determ nati on of danmages, the evidence does not preponderate
agai nst this aspect of the Trial Court’s assessnent of
damages.

As to the anount danages awarded, the neasure of

damages for a | essee’s breach of covenant to repair is the



reasonabl e cost of restoring the premses to its prior
condition. Vertress v. Tennessee Auto Corporation, 5

Tenn. App. 140, 152 (1927); 22 Am Jur. 2d Danmges 8420
(1988). The Trial Court utilized the cost of repair as the
measure of damages, and stated that he had taken into

consi deration depreciation and the duty to mtigate in
assessi ng the $25,000. 00 damages. The award reflected a
significant decrease in the hourly rate paid for restoration
| abor by Tim Cakes. The Trial Court al so considered the
remaining life-span of the old roof and avoi ded awardi ng a
wi ndfall for the installnent of the new roof nade of a
sturdier product, by awarding two-fifths of the costs of the
new roof as damages. Depreciation on the m ssing awni ng
resulted in an award of one-third of its cost. Likew se, the
assessnent for painting the interior of the building was
significantly less than its total cost.

We affirmthe judgnment of the Trial Court’s award of
damages, because the evidence does not preponderate against
the award. T.R A.P. Rule 13(d).

The cause is remanded with the cost of the appeal

assessed to the appell ant.

Her schel P. Franks, J.

CONCUR:



Don T. McMirray, J.

WIilliamH | nman, Sr.J.



